CITY OF PACIFIC GROVE

300 Forest Avenue, Pacific Grove, Califor nia 93950

/ AGENDA REPORT I

TO: PLANNING COMMISSION

FROM: SARAH HARDGRAVE, SENIOR PLANNER

MEETING DATE: JUNE 4, 2009

SUBJECT: AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF

PACIFIC GROVE AMENDING SECTIONS 23.08.120 AND
23.64.350 OF THE PACIFIC GROVE MUNICIPAL CODE TO
ESTABLISH A LICENSE FOR TRANSIENT RESIDENTIAL
USE

CEQA STATUS: CEQA GUIDELINE SECTION 15301, CLASS 1
CATEGORICAL EXEMPTION FOR LEASING OR
LICENSING OF EXISTING STRUCTURES

RECOMMENDATION:

Hold the public hearing on a draft ordinance to amend Municipal Code Sections 23.08.120 and
23.64.350 of the Pacific Grove Municipal Code to allow transient use of residential property with
alicense, pursuant to a proposed amendment to the Municipal Code to add Chapter 7.40, entitled
“Transient Use License.” Staff recommends the Planning Commission recommend to the City
Council adoption of an amendment to Municipal Code Sections 23.08.120 and 23.64.350.

DISCUSSION:

The City’s Transient Occupancy Tax (TOT) ordinance applies to all transient occupancy activity
in the City of up to 30 days, including the rental of residential homes for vacation purposes.
However, in 1997, the City adopted a provision of the zoning ordinance to disallow rentals on
residential properties for less than 30-day periods. The current prohibition appliesin all zoning
districts, including residential propertiesin al zones.

On April 15, 2009, the City Council directed the Finance Department and the Community
Development Department to develop an ordinance to amend the Municipal Code to create a
revenue generation mechanism for short-term vacation rentals. Thiswas an outgrowth of a
community budget workshop held by staff on March 25, 2009 at the Community Center.
Members of the public in attendance generated a list of budget options for consideration. While
certainly not unanimous, the prevalent theme from the public meeting and all other stakeholders
was that services have already been reduced beyond sustainable levels and that the City should
focus on building the economy and new revenue sources before reducing services further.

Staff is recommending that the City establish a process for requiring registration of properties
and the collection of TOT and/or fees for short-term rental activity. Based on a conservative
estimate that 100 properties could rent for 10 weeks per year at $1,800 per week, additional
revenues could amount to $180,000. Based on the same assumptions, an annual licensing fee of



$200 would generate $20,000 to help cover the costs of enforcing such an ordinance, for atotal
of $200,000 revenue estimated for FY 2009/10.

Evidence suggests that short-term rentals are occurring throughout the city, despite the
prohibition (see Attachment B, Internet Search Results for “Pacific Grove Vacation Rentals’).
Staff suggests the proposed licensing approach as away to increase the City’ s ability to regulate
and enforce limitations on transient residential use, by establishing criteria and a process for
revocation or denial of alicense, and penalties (see Attachment A, Draft Ordinance Sections
7.40.140to 7.40.170).

As part of the City’ s update of the General Plan Housing Element, staff has identified that the
definition of “family” under Municipal Code Section 23.08.120 could have the effect of
discriminating against unrelated individuals with disabilities who reside together in a congregate
or group living arrangement. Consideration of the personal characteristics of the residentsin
land use and zoning decision-making violates fair housing laws. The draft Housing Element
(currently under preparation) contains a recommendation to amend the definition of “family” for
consistency with State and Federal laws. Because the code section pertaining to transient use of
residential property contains and refersto this definition, staff recommends the definition of
family be amended at this time concurrent with amendments to restrictions on transient
residential use.

Per California Government Code Sections 65853 to 65855, amendments to zoning regulations
(Municipal Code Title 23) require arecommendation from the Planning Commission prior to
City Council action. Amendments to other titles of the Municipal Code do not require Planning
Commission action. Therefore, the Planning Commission’s legal authority to make a
recommendation to the City Council on the proposed ordinance is required only for the zoning
code amendments. However, given the correlation between the proposed zoning code
amendment and the Title 7 amendments to establish the Transient Use License, staff will convey
the Planning Commission’ s input on those proposed amendments to the City Council for their
consideration.

FINDINGS
Staff suggests the following findings be made by the Planning Commission, in its
recommendation to the City Council on the Zoning Code Amendments:

1. TheMunicipa Code for the City of Pacific Grove (“City”) currently prohibits the
transient use of residential property for remuneration; and

2. Many residentia properties within the City are in violation of the limitations on the
transient use of residential property for remuneration; and

3. Thedefinition of “family” contained in Municipal Code Section 23.08.120 may bein
violation of federal and state fair housing laws and should be amended to eliminate
potentially discriminatory language, and is being amended at this time due to inclusion of
thisterm in Municipal Code Section 23.64.350; and

4. Thetransient use of property for remuneration in all other cases, including commercial
use, isrequired to be licensed, regulated and subject to appropriate fees and taxes; and



5. The creation of a licensing system for the transient use of residential property for
remuneration will better regulate and control this ongoing and existing practice;

6. The Planning Commission reviewed this ordinance and recommends the Council adopt it
as presented; and

7. This ordinance qualifies for an exemption under the California Environmental Quality
Act (CEQA), as set forth in CEQA Guideline Section 15301, leasing or licensing of
existing structures.

FISCAL IMPACT:

Adoption of the proposed Ordinance will result in additional revenue to the City of Pacific Grove
through the establishment of a Transient Use License, and is anticipated to generate up to
$200,000 in fiscal year 09/10.

ATTACHMENTS:
A. Draft Ordinance
B. Internet Search Results for “Pacific Grove Vacation Rentals”

RESPECTFULLY SUBMITTED: REVIEWED BY::
Sarah Hardgrave Lynn Burgess, AICP
SENIOR PLANNER CHIEF PLANNER

May 22, 2009
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ORDINANCE NO. 2009-

AN ORDINANCE OF THE CITY OF PACIFIC GROVE
AMENDING MUNICIPAL CODE SECTIONS 23.08.120 AND 23.64.350, AND
ADDING CHAPTER 7.40 TO ESTABLISH A LICENSE PROCESS FOR
TRANSIENT USE OF RESIDENTIAL PROPERTY

WHEREAS, the Municipa Code for the City of Pacific Grove (“ City”) currently
prohibits the transient use of residential property for remuneration; and

WHEREAS, many residential properties within the City are in violation of the
limitations on the transient use of residential property for remuneration; and

WHEREAS, the definition of “family” contained in Municipal Code Section 23.08.120
may be in violation of federal and state fair housing laws and should be amended to eliminate
potentially discriminatory language, and is being amended at this time due to inclusion of this
term in Municipal Code Section 23.64.350; and

WHEREAS, the transient use of property for remuneration in all other cases, including
commercia use, is required to be licensed, regulated and subject to appropriate fees and taxes,
and

WHEREAS, the creation of a licensing system for the transient use of residential
property for remuneration will better regulate and control this ongoing and existing practice;

WHEREAS, the Planning Commission reviewed this ordinance and recommends the
Council adopt it as presented; and

WHEREAS, this ordinance qualified for an exemption under the California
Environmental Quality Act (CEQA), as set forth in CEQA Guideline Section 15301, leasing or
licensing of existing structures,

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF
PACIFIC GROVE:

SECTION 1. The foregoing recitals are adopted as findings of the City Council as though
set forth fully herein.

SECTION 2. Existing Municipal Code section 23.08.120 of Chapter 23.08, entitled
“Definitions,” shall be amended by the deletion of all text shown in strikeout text (strikeout-text)
and by the addition of all text shown in bold, italic, underscored text (bold, italic, underscored
text), asfollows:

“Family” shall mean one or more persons occupying a premises and living as asingle
housekeeping unit and sharing common living, sleeping, cooking and eating facilities ;as
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SECTION 3. Existing Municipal Code section 23.64.350 of Chapter 23.64, entitled
“Prohibition of transient use of residential property for remuneration,” shall be amended by the
deletion of all text shown in strikeout text (strikeeut-text) and by the addition of all text shown in
bold, italic, underscored text (bold, italic, underscored text), as follows:

@ Definitions. Eor the purpose of this chapter certain terms used herein shall have

the meanlnqsset forth in this chapter and such meanlnqs shall Iheiel—tewr—ngeefmed-werds
\ . H prevail in

case of conflict Wlth the defl n|t| ons set forth in Chapter 23.08.
(1) “Eamily’ shall mean one or more persons occupying a premisesandlivingasa

single housekeeping unit and sharing common living, sleeping, cooking and eating facilities,-

(2) “Person” means an individual, agroup of individuals, or an association, firm,
partnership, corporation or other entity, public or private.

(3) “Remuneration” means compensation, money, rent, or other bargained for
consideration given in return for occupancy, possession or use of real property.

(4) “ Residential property” means any dwelling unit in_any zoning district, except those
dwelling units lawfully established as part of a bed and breakfast inn, motel, hotel, timeshare
development, or other transient use.

(5) “Transient” means a period of time less than thirty (30) consecutive calendar days.

(6) “Transient use of residential property” means the eemmeretal-use, by any person, of
residential property for transient lodging uses where the term of occupancy, possession or
tenancy of the property by the person entitled to such occupancy, possession or tenancy isless
than thirty (30) consecutive calendar days.

(7) “Use” meansthe purpose for which land or premises of a building thereon is
designed, arranged or intended, or for which it is or may be occupied or maintained.

(b) Transient use of residential property for remuneration is prohibited, except (i) as
otherwise expressly permitted by thistitle_or (ii) when such useis permitted by a transient use
license issued in accord with Chapter 7.40.

(c) Liability and Enforcement.

(1) Any person acting as agent, real estate broker, real estate sales agent, property
manager, reservation service or otherwise who arranges or negotiates for the use of residential
property in violation of the provisions of this seetien-chapter is guilty of an infraction for each
day in which such residential property is used, or allowed to be used, in violation of this seetien-
chapter.

(2) Any person who uses, or alows the use of, residential property in violation of the
provisions of this seetion-chapter is guilty of an infraction for each day in which such residential
property is used, or allowed to be used, in violation of this seetien chapter.

(3) Violations may be prosecuted pursuant to Chapter 1.16, or enforced pursuant to
Chapter 1.19.

(4) Penalties may be assessed for violations as provided in Chapter 1.16, Chapter 1.19
and/or Chapter 7.40, provided however, that limits set upon administrative penaltiesin section
1.19.200 shall not apply to any violation of this Chapter.

SECTION 4. A new Municipal Code Chapter 7.40, entitled “ Transient Use License,”
shall be added, as follows:

7.40.010 Definitions.
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The terms “Person”, “Remuneration”, “Residential property”, “ Transient” and “ Transient
use of residential property” as used in this Chapter shall be given the same definition as those
termsin section 23.64.350.

7.40.020 Allowed Use.

Transient use of residentia property for remuneration is allowed by any person or single
family pursuant to Chapter 23.64 or this Chapter, and provided that a Transient Use License has
first been granted and is validly maintained for that residential property.

7.40.030 Transient Use License.

It isunlawful for any person to transact and carry on any business relating to or
supporting the transient use of residential property in the city without first having procured a
Transient Use License from the city to do so and paying the license fee hereinafter prescribed, or
without complying with any and all applicable provisions of this chapter. A Transient Use
License, however, shall not be required for any lawfully established bed and breakfast inn, motel,
hotel, or timeshare devel opment.

7.40.040 Separ ate Properties.

A separate Transient Use License must be obtained for each separate residence. Each
Transient Use License shall authorize the licensee to transact and carry on transient use of
residential property only at the location and in the manner designated in such license, and only
for the use by afamily.

7.40.050 Evidence of transient occupancy of residential property.

When any person makes use of internet services, signs, circulars, cards, telephone book,
or newspaper, and/or advertises, holds out, or represents that he or she allows transient
occupancy of residential property in the city, and such person fails to deny by a sworn statement
given to the collector that he or she does not allow transient occupancy of residential property in
the city after being requested to do so by the collector, then such information shall be considered
prima facie evidence that he or sheis conducting a business in the city of allowing transient
occupancy of residential property. Until proper evidence to the contrary is presented to the
collector, the collector shall be entitled to presume that residential property is subject to the
license required by this chapter.

7.40.060 Contents of license.

Every person required to have alicense under the provisions of this chapter shall make
application to the collector of the city and tender payment of the prescribed license fee.
Thereafter, in accord with the provisions of this chapter, the collector shall issue to such person a
license which shall contain the following information:

(1) The name of the person to whom the license is issued;

(2) Theresidential location licensed;

(3) Thedate of the expiration of such license; and

3
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(4) Such other administrative information as may be necessary for the enforcement of
the provisions of this chapter.

7.40.070 Application - First license.

When a person first makes an application for alicense pursuant to this chapter, such
person shall furnish to the collector a sworn statement, upon aform provided by the collector,
setting forth the following information:

(1) The address of the location to which the license shall apply, and al places of
residence of the owner(s) of same;

(@) Intheevent an application is made for issuance of alicense to a person doing
business under afictitious name, the application shall set forth the names and places of residence
of those owning the business;

(b) Intheevent an application is made for the issuance of alicense to a corporation or a
partnership, the application shall set forth the names and places of residence of the principal
officersand al partners thereof;

(2) Each application shall set forth such information as may be therein required by the
collector and deemed necessary to estimate the annual transient occupancy tax to be charged for
that property;

(3) Such further information which the collector may require to enable proper
administration of the license.

The applicant shall remit all required annual feesin accord with the Master Fee Schedule
set by Council resolution.

The applicant shall estimate and remit the projected annual transient occupancy tax for
the period to be covered by the license that is to be issued. Such estimate, if accepted by the
collector as reasonable, shall be used in determining the amount of annual transient occupancy
tax to be deposited with the city by the applicant. In the event that the collector finds the estimate
submitted by the applicant to be unreasonable, he or she shall thereupon notify the applicant in
writing. Within thirty (30) days following receipt of such written notification, the applicant shall
furnish the collector with awritten verification satisfactory to the collector as to the gross
transient occupancy receipts during the period of such license, and the transient occupancy tax
for such period shall be finally ascertained and paid in the manner provided by this chapter for
the ascertaining and paying of renewal licenses, after deducting from the payment found to be
due, the amount paid at the time such first license was issued.

7.40.80 Renewal license.

In all cases, the applicant for the renewal of alicense shall submit to the collector on or
before July 1, an application for renewal containing a sworn statement upon a form to be
provided by the collector, setting forth such information concerning the applicant’ s transient
occupancy activity during the preceding calendar year as may be required by the collector to
enable him or her to verify the amount of the transient occupancy tax paid by said applicant
pursuant to the provisions of this chapter. The applicant shall remit the annual license fee, as set
by resolution, at the same time as the renewal application.

7.40.90 Statements and records.
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No statements shall be conclusive as to the matters set forth therein, nor shall the filing of
the same preclude the city from collecting by appropriate action such sum asis actually due and
payable hereunder. In the event that the collector deems it necessary, he or she may require that
alicensee or applicant for license submit a verification attesting to such financial information as
may be necessary to ascertain the amount of transient occupancy tax due, or at the option of the
licensee or applicant, may authorize the collector, or his or her designee to examine his or her
records or business transactions in order that the proper transient occupancy tax may be
computed.

7.40.100 Failureto file statement or corrected statement.

If any person fails to file any required statement within the time prescribed, or if after
demand therefore made by the collector he or shefailsto file a corrected statement, or if any
person subject to the tax imposed by this chapter fails to apply for alicense, the collector may
determine the amount of tax due from such person by means of such information as he or she
may be able to obtain and shall give written notice thereof to such person. Delinquent payment
shall be subject to penalties calculated in the same manner as set forth in section 7.04.200

7.40.110 Appeal.

Any person aggrieved by any decision of the collector with respect to any issue relating
to such license or the transient occupancy tax associated thereto may appeal to the council by
filing a notice of appeal with the clerk of the council within fifteen (15) days after receipt of
written notice from the collector. The council shall thereupon fix atime and place for hearing
such appeal. The clerk of the council shall give notice to such person of the time and place of
hearing by serving it personaly or by depositing in the United States Post Office at Pacific
Grove, California, postage prepaid, addressed to such person at his or her last known address.
The council shall have authority to determine all questions raised by such appeal provided,
however, that no such determination shall conflict with any substantive provision of this chapter.

7.40.120 Additional power of collector.

In addition to all other power conferred upon the collector, he or she shall have the
power, for good cause shown,

(2) to extend the time for filing any required sworn statement or application for a period
not exceeding thirty (30) days, and in such case to waive any penalty that would otherwise have
accrued; and,

(2) Whenever any fee, tax or penalty pursuant to this chapter is due and payable but has
not been satisfied in full within ninety (90) days and/or has not been successfully challenged by a
timely writ of mandate, such amounts shall constitute alien against the real property, and be
subject to the processes set forth in sections 1.19.270 through 1.19.290, inclusive.

7.40.130 License nontransferable - Changed location.
No license issued pursuant to this chapter shall be transferable.

7.40.140 License denial or revocation.
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Upon a showing of substantial evidence, any application for alicense shall be denied, and
any license issued pursuant to this chapter shall revoked, as hereinafter provided, for any of the
following reasons:

(@) A false material statement or misrepresentation has been madein, or in support of,
the application;

(b) Thelocation subject to the license, or any other location owned by the applicant or
license holder, has been the site of aviolation of any provision of the Municipal Code, has been
the site of aviolation of any provision of the Health and Safety Code, or otherwise fails to meet
sanitation or health standards of the neighborhood, within the two (2) years immediately
preceding.

(c) The applicant or holder of the license has violated any provision of the Municipal
Code or any provision of the Health and Safety Code, within the two (2) years immediately
preceding;

(d) The applicant or holder of the license has been convicted of any crime involving
moral turpitude;

(e) Theapplicant or holder of the license has allowed the location subject to the license
to be used or maintained in manner detrimental to the peace, public health, safety or general
welfare of persons or property of the neighborhood or the public;

(f) Thelocation subject to the license gives any evidence of adverse impact to the
surrounding neighborhood that the site has been licensed to allow transient occupancy, or that it
isused in amanner other than for occupancy by afamily as residential property. Such evidence
may be by light, noise, odor, dust, sign of any kind, or attraction of customers;

(g) Thelocation has been used or maintained for transient use by more than one family
at asingle time;

7.40.150 Hearing on Revocation or Suspension.

Any person who has been denied a license or to whom notice of revocation or suspension
of alicense has been mailed may request a hearing before the city manager. The city manager, in
that event, shall give each applicant or licensee at least ten (10) days’ written notice of hearing.
The city manager’ s decision, after hearing, shall befinal. Any applicant or license holder whose
license shall have been denied or revoked shall be ineligible for atwo-year period from applying
for anew license. No person whose license has been revoked shall continue to engage in or
carry on the activity for which the license was granted, unless and until such license has been
reinstated or reissued.

7.40.160 Penalties.

Any person who transacts or carries on any activity relating to or supporting the transient
use of residential property in the city without first having procured and complied with a
Transient Use License from the city so to do and paying all applicable license fees shall be
subject to a administrative penalties set forth in Chapter 1.19, or the forfeiture of all rents
received during the period transient use was allowed without a Transient Use License, whichever
amount is greater. Penalties or forfeitures may be imposed in accord following a hearing
convened under the process set forth in Chapter 1.16, or the administrative process set forthin
Chapter 1.19. Limits upon administrative penaltiesin section 1.19.200 shall not apply to any
violation of this Chapter.
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7.40.170 Liens.

Whenever the amount of any penalty, forfeiture, and/or administrative cost imposed by a
Hearing Officer pursuant to this Chapter or to Chapter 1.19 has not been satisfied in full within
ninety (90) days and/or has not been successfully challenged by atimely writ of mandate, this
obligation shall constitute alien against the real property on which the violation occurred, and be
subject to the processes set forth in sections 1.19.270 through 1.19.290, inclusive.

SECTION 5. If any provision, section, paragraph, sentence, clause or phrase of this
ordinance, or any part thereof, or the application thereof to any person or circumstance is for any
reason held to be invalid or unconstitutional by a court of competent jurisdiction, such decision
shall not affect the validity of the remaining portions of this Ordinance, or any part thereof, or its
application to other persons or circumstances. The City Council hereby declares that it would
have passed and adopted each provision, section, paragraph, subparagraph, sentence, clause or
phrase thereof, irrespective of the fact that any one or more sections, paragraphs, subparagraphs,
sentences, clauses or phrases, or the application thereof to any person or circumstance, be
declared invalid or unconstitutional .

SECTION 6. This ordinance shall become effective on the thirtieth (30th) day following
passage and adoption hereof.

SECTION 7. During the month of February, 2011, the Council shall hold a public
hearing to review the policies and practices enabled by this ordinance and determine whether
amendment or deletion of its provisionsis needed. If so, the City Attorney shall be directed to
prepare an ordinance to effect such change.

PASSED AND ADOPTED BY THE COUNCIL OF THE CITY OF PACIFIC GROVE THIS
day of , 2009, by the following vote:

AYES:

NOES:

ABSENT:

APPROVED:

DANIEL E. CORT, Mayor
ATTEST:

JAMES L. BECKLENBERG, City Clerk

APPROVED ASTO FORM:
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DAVID C. LAREDO, City Attorney




